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Abuse of power:

The historical evolution of institutional
sexual assault from a litigation perspective

By Mike Anas, Sahar Malck, Assal Badrkham, and Madcline Heyman

cxual violence has been documented

in human history dating back to

the blical penod. In those ancient
times, it was the men m power, the per-
petrators of the violence, who held the
pen when writing the narmative. Warmiors
pillaged towns at the directive of empires,
mass scxual assaults were perpetrated by
soldiers at wartime, slaves were routinely
raped. For centunics, sexual abuse has been
more about asserting power and domi-
nance over the victim than it 1s about sex.
It was then, and wath all we have leamed
through the nse of #McToo movement,
the same 1s true now.

I'he terms “victim” and *survivor are not
used or haphazardly here,
although we oflen find oursclves confhicted
between using the two. Words matter.
“Victim” 1s appropnately used to descnibe
somconc who has been sexually abused at
the time of the abuse. *Survivor” is oflen
usecd to refer to an individual who has
expenenced past abuse. We acknowledge

and valuc the fact that “survivor " 1s a word
that honors the utmost degree of strength
it takes to overcome such trauma. But
we also recogmize that not every person
fecls that they have conquered ther past.
Some continuc to identify as “victim’
over “survivor,” and that 1s not a pain that
should be taken away by assuming they
have survived.

It1s undisputed that most sexual assaults
arc perpetrated by men.' In nearly all
cases of mstitubional sexual abuse, power
1s rarcly parallel, and 1t 1s men in power
that find themsclves wath the opportumity
to abuse their position. A perpetrator m an
mstitutional sctting often has something
that his victims cither require or desire.
He dangles the promise over the victim
attempling to groom comphance. When
grooming proves successful, the conduct
escalates. A Hollywood producer offer-
ing stardom. A religious leader promising
virtue. An cxecutive cnticing his assis-
tant with a promotion. A doctor making

an uncomfortablc cxam scem routine.
The perpetrator in power promiscs and
threatens until he lures his victim in. The
grooming penod is not imitally recogmzed
as such by the vicim, who often fecls
conflicted by the special attention they are
recaiving from the power player. It is not
until afier lines are clearly crossed that the
victim comprehends the degroe to which
they have been violated. Unfortunately,
through fear and shame, victims often
remain silent.

Silence 1s understandable as sexual vio-
lence is a deeply personal event. But where
power dynamics play out n an institutional
sciting, whether it be an educational or
religious institution, the entertainment
industry, or a sports program — the mst-
tutional framework in which the sexual
violence occurs can have very public re-
percussions if not handled correctly once
SUSPICIONS ansc or a victim or witness

makes a report. Inadequate mstitutional
response can lead to additional victims,
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can further traumatize those victims who
have already come forward, and can give
nse o a culture of abuse within the institu-
tion that breeds new perpetrators.

With boundless resources and numer-
ous complaints, why would some of the
arguably most powerful institutions in the
country 1gnore what was happening on
thear watch? Because taking action meant
beanng responsability. Each complant
represcnted a threat, so nstitutions re-
acted by protecting the principle of “profit
over people.” As discussed m this article,
certain measures were drastic and oflen
repugnant. Even where monctary profits
were not in play, the public repercussions
of sexual assault allegations have often led
othcrwise good people to tum a blind cye
to, or outnght cover up, homific acts in the
nmamc of protecting the institution (and sclf-
preservation within that mstitution) at all
costs. Sexual assault htigation examines
power, profits, and reputation dynamics.
Who has it and who docs not want to lose
it Theramn hes the rub.

Litigation of Institutional Sexual
Abuse Cases

Studics show that the average age that a
victim of childhood scxual assault comes
forward for the first ime 1s 52 (N., et
al., 2014). When we think in terms of
scxual abuse htigation, certain players
come to mind — the Catholic Church, the
Boy Scouts of Amenca, educational in-
stitutions, the entertainment industry and
youth-geared extra-cumncular programs.
Our knowledge to date 1s hmted by the

Consumer Attormeys Of Califomia

number of brave victims that have come
forward willing to take their personal
storics (o a court of law. Many continuc
to come forward as you read this article.
As vanous states implement Chald Vicims
Legslation, and through our dedication to
advocating for these vicims, now stones
will shed hght on the true scope of the
atrocitics that have occurred mn the past
several decades.

I'he Boy Scouts (BSA), onc of the lang-
ost youth orgamizations in Amenca, was
founded in 1910, The organzzation matches
volunteers with young people to ad youth
m making positive choices for their hves.

Studies show that the
average age that a victim
of childhood sexual
assault comes forward for
the first time is 52.

Within a decade, the BSA began keeping
records of what it deemed to be “inchgble
volunteers™ duc to claims of sexual abuse.
I'hese records were later called the “red
files.” By 1994, there were almost 2 (00
reporied cases of sexual assault within the
organzation. The floodgates of htigation
aganst the Boy Scouts opened as carly as
2007 m an Oregon case i which six men
clamed they had been sexually abused
by their scoutmaster in the 1980, In the
Orcgon tnal, thousands of records were
released documenting sexual abuse allepa-
tions — the first ime these rocords had been

The terms ‘victim’
and ‘survivor’ are not
used interchangeably
or haphazardly here,
although we often find
ourselves conflicted
between using the two.
Words matter.

made public. These files are now known
as the “Perversion Files.” Within years,
courts across the country ordered BSA to
release over 20,000 pages of confidential
documents allegmng sexual abuse. Lawsuits
pried up as more victims felt ecmpowered to
speak out and hold BSA accountable. By
February 2020, BSA filed for Chapter 11
bankrupicy to restructure finances in an cf-
fort to offer victims compensation. By the
end of that year, over 92,000 sexual abuse
claims were filed wath the bankruptcy court
(McLaughhn, Vera, & CNN, 2020). In
2021, BSA reached a scttlement of $850
mlhon with over 84,000 victims (Sicgel
& News, 2021).

Simularly, the first reports of abuse per-
petrated by those within the ranks of the
Cathobie Clergy were documented as carly
as the 1940s. However, the abuse did not
reach the public cye until four decades later
when a pricst in Lowsiana pled gunlty to
molesting young boys. Thereafier, through
books and investigative journalism, more
details were revealed about the perva-
sivencss of abuse in the Church. News of
verdicts and scttlements spread across the
country mcluding over $25 malhon for 240
vicims 1n Lowswville, Kentucky n 2003,
$85 milhion for 552 vicums n Boston,
Massachusctts 1n 2003, $100 milhon for
87 victims m Orange, Califorma m 2005,
$660 mllion to over 508 vicims m Los
Angeles, Cahifforma i 2007 and $87.5
milhon for almost 300 victims 1n New
Jersey in 2022,

Scandals also arosc at educational in-
stitutions across the country, with sexual
assault complaints made as carly as the
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1990s against USC gynecologst George
‘Tyndall for improper medical cxams and
actions which crossed clear lines from
medical to sexual. From 2000 to 2021,
similar complaints were brought aganst
gynecologist James Heaps at UCLA. Over
1,000 complaints were made to the Um-
versity of Michigan against sports doctor
Robert Anderson over the course of his
almost four-decade carcer. These are just
a small sampling of the many institutions
that have faced stilar allegations of abuse
and cover-up. In the cases mentioned,

complaints of abuse were not sporadically
reported, but rather often landed in the

hundreds at cach mstitution. And despite
the vanicty of actors discussed above, the
cgregiousness of their response to sexual

mon patterns have been discovered which
can serve as a uscful gude on how to
wdentify key failures and ultimately prove
mnstitutional hability. A 2018 Peansylvama
Girand Jury Report investigating six of the
state’s main Catholic archdioceses for the
mushandling of scxual assault allegations
found that those who were in charge fol-
lowed a “playbook for concealing the
truth.” The theme of following a playbook,
and its components, arc not umgue to the
Church. Identifying similar patterns in the
evidence of your particular case can prove
crucial to a favorable result.

First step in the playbook: Once a sus-

picion of assault arises or complamnt 1s
made, cither choose to 1gnore it com-

pletely or seck to mimimize any report
received. A popular method involves the
usc of watcred-down language to conceal
ndications of sexual abuse. For example,
receiving a graphic report involving pen-
ctrabion, yet calling what occurred an “in-
appropnate contact™ not a “rape.” Words
matter. While BSA kept an internal hst
of “Inchigible Volunteers™ for decades to
keep tabs on suspected pedophiles and
potentially remove them from access to
children, external reports were rarcly made
to law enforcement. In the 1930's, they
were confusingly referred to as the “red
files,” leaving some to question whether
20 FORUM NovemberDecember 2022

BSA was keeping track of communists
within its ranks. The current name for
this compalation, the “Perversion Files," 1s
stnkingly different from the imtial refer-
ences to “inchgible volunteers.™ Absent
court order, those files may still be kept
hidden today. Conscquently, it 1s key,
when liigating scxual assault cascs, to
pay attention to the context and intent of
documents. Words matter.

Next step in the playbook: Pass the
perpetrator. Whether from panish to pansh
or school to school, “perp-shuffhing™ oc-
curs when those in charge become aware
of misconduct allegations but choose to
re-assign the accused to a new location
instcad of permancntly removing them
from their position. This practice opens
avenues for an abuser’s vile acts to spread
to new arcas and new victims. No intemnal
disaiplinary rocords arc kept as to the true
reason for the reasssgnment. No reports
are made to law enforcement. The vic-
tim's parcnts arc rarcly notified, which
prevents the parents from taking steps to
protect their child. Finally, no wamings
are relayed to the ecmployees at the loca-
tion where the shuffled perp lands, which
leaves these employees uninformed and
unprepared to protect children n their care.
Therefore, the abuser continues to keep
their position of trust while also having
new opportunitics to find new victims.
‘Thus, i discovery, any lateral moves or
reassignments of a suspected perpetrator
should be closcly examined, cven in the
absence of disciplinary records. Fatlure to
document a reason behind a move wathin
an institution can be mdicative of known
musconduct.

“Third step in the playbook: Failure to
report abuse allegations to law enforce-
ment where abuse is cither known or
suspected to have occurred. Or worse —
to chsregard or mmimize a report of abuse.
Kcy problems in this arca might involve
inconsistent policies and procedures for
obhgatory reporting, discouragement of
submitting reports by higher-ups within
the institution, and failure in training
on reporting obligations including what
to report and to whom. The Cahforma
Child Abuse and Reporting Act (CANRA,
implemented m 1980) requires the iden-
tification and reporting of child abuse or
neglect by certan persons. A “mandatory
reporter” 1s obligated to report suspicion of

child abuse 1f their dutics brng them mto
contact with children on a regular basis,
or if they supervise stafl that fall within
school employees, first responders, youth
program workers, and health care profes-
sionals. CANRA requires cortain steps be
taken once abuse 1s suspected, including
(1) making a verbal report to cither local
law enforcement or child protective ser-
vices; and (2) filling out a wnitten report
no later than 36 hours afler the verbal

No matter the
institutional setting,
common patterns
have been discovered
which can serve as a
useful guide on how
to identify key failures
and ultimately prove
institutional liability.

report. Members of the clergy arc also
already designated as mandatory reporters;
however, under the current law, pricsts are
excmpt if they arc informed of abuse under
the Catholic scal of confession. In those
mstitutional settings where CANRA docs
not come into play, institutions should be

cither marror, or improve upon, CANRA

requircments.

Fourth step in the playbook: Failure to
train. Institutions typically do not have
and ofien fal to train their staff on how to
(1) identify the signs of scxual misconduct;
(2) handle complaints; and (3) conduct
temnal mvestigations once a complamt
1s received. Tramming n all three arcas
is required to competently handle com-
plamts. In the absence of traiming, average
cmployees of an mstitution are generally
ill-cquipped to identify and detect the
carly signs of grooming and inappropni-
ate behavior that can escalate to sexual
misconduct. Without targeted training,
obvious warming signs and a child in thewr
carc will remain at nsk for further expo-
sure to abuse. Specifically m the context
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of working with young children, traiming
15 necessary on verbal and non-verbal

Once misconduct 15 suspected or re-
ported, it is important to have sound poh-
cics in place instructing how to handle
documentation of the complaint as well
as internally investigate. Handling a com-
plant should always involve a report being
made to law enforcement as well as to the
mnor victim's parents, if they arc not al-
ready aware. Record keeping is vital to an
mnstitution’s ability to identify patterns and
potential nisks to children, especially in
those mstances where allegations against
a suspected employee are ultimately un-
substantiated. Failures can occur when
mmm do not mamtain records of

assault allegations conduct intervicws on
behalf of an institution but do not take or
retain notes. These are indicators that an
mstitution is not taking its role i enforc-
g its pohicies and procedures senously.
While some mstitutions have guidelines
on how to conduct an internal mvestiga-
tion, the policics may cither be inadequate
or there may be a lack of trmming as to
what those policics arc. Assigning inex-
penienced employees 1o conduct mntemal
mvestigations once a complaint is made
is a key mstitutional misstep. As is fail-
ing to assign an impartial cmployee —
for example, a coworker who regularly
works with the accused. Other failures
include not interviewing all pertinent
witnesses, not documenting intervicws,
and not reaching any conclusions as to
the result of the investigation. In those
rarc cascs where a third-party investigator
1s hired by the mstitution, 1t is important

given full disclosures of information and
documents by the institution, or if the
nstitution was attempting to hide the ball
from the investigator.

A final step in the playbook is the lack
of support provided to vicms as well
as the lack of mtemal soul-scarching to
figure out what went wrong in the hope of
mm:mlrm\vu\mg
tramming nto scitlement agreements in
these cases is essential in bninging about
tangble change.
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Prevention — Litigation Leading to
Changes in Policies and Practices
(Over ime, several picces had to fit together
to meaningfully address the sexual mis-
conduct that was runming rampant in our
communitics. The first, and arguably the
most difficult, step was for these survivors
to find platforms to come forward and
share their experiences. Individual voices
were not powerful enough alone. Only
in courtrooms, with their pocketbooks and
reputations at stake, did the power balance
finally began to tilt.
Unlike maost other personal mjury chi-
enls, vicims and survivors of sexual as-
sault arc unique in their dedication to the
idea that their story should bnng about
change in the very systems that failed
them. While paying large sums of moncy
acts as a means of holding mstitutions ac-
countable for past wrongs, weaving terms
into your scitlements that require traming
and policy changes incentivizes true sys-
also helps your chent’s healing process,
Following the Umversity of Southern
Cahfornia’s (USC) $852 mulhon settle-
ment for the sexual abuse perpetrated by
physician George Tyndall and the failure
on the part of USC to properly mmvestigate
and prevent the abuse from occuming,
scitlement terms required the university
to mmplement significant internal changes.
Hard fought htigation forced USC to im-
posc new sensitive medical exam policies
and traming for medical staff, to assign an
independent Women's Health Advocate, to
form a new Office of Professionalism and
Ethics, and to translate matenials related to
scnsitive exams into multiple languages.
“The latter change 1s crucial because the
language bamer dunng scnsitive cxams
allowed Tyndall to take advantage of pa-
While hitigation agminst BSA was ongo-
their website wath updated policies mmed
at stopping scxual abuse. Youth arc no
longer permitted to be left alone with an
adult, no recording devices are permutted
in bathrooms or near showers, a helpline
and emanl for reporting sexual misconduct
and more thorough background checks are
required for all adults mvolved in BSA.

Whle some of these “updated™ policies
arc a step n the nght direction, others arc
not changes at all. For example, youth
nol being permitied 1o be left one on one
with an adult has been a component of
HBSA’s Youth Protection Program since
the 1980’s to address reports of abuse at
that tme. Mandatory background checks
were imitially implemented i 2003, With
the mountain of htigation and bankrupicy
restructuning on its doorstep, whether the
BSA finally begins enforcing its own pohi-
aes will be telling as to the mstitubon’s
future.

An cxamination of sexual abuse at Penn
State Umiversity, Baylor Umiversity, and
Michigan State Umiversity found that all
failed to remove from thar
positions, and that Title 1X offices failed to
provide appropriate responscs — cven afier
a federal mandate was put in place. Penn
State removed a star foothall player from
onc scason citing “tcam rule violations™
afier that player was found to have raped
another student. Reducing the offence toa
“team rules violation™ essentially silenced
the victim to avoid monctary loss for the
football team. Again, words matter.

At Michigan State University tramner
and physician Larry Nassar was reported
for sexual misconduct numerous tmes
by parcnts and athletes. A Detroit News
nvestigation found that reports were made
to at least 14 different individuals wathin
different offices at the university and to
the police n the two decades prior to s
ultimate arrest. However, Nassar's success
with treating athletes was valued over the
safety of students and Nassar was given
free rean. Despite the misconduct reports,
Nassar was clevated to a position as doctor
for the USA Olympic gymnastics tcam.
His senal molesting was revealed and
ultimately stopped duc to the courageous
actions of former gymnasts who spoke out
agamst him publicly. As a result of legal
action, MSU's lcadershup underwent im-
tional funds were directed toward the Title
1X program, offices were restructured, and
a third-party firm was hired to investigate
complants.

“The #McToo movement m Hollywood
stemmed from similar cover-ups by
studios and exccutives with the goal of
preventing box-office bombs that would
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result from sexual assault accusations be-
ing made public. For decades, powerful
producers and stars were allowed to get
away with misconduct because they were
hghly successful m Hollywood. Victims
were often kept silent by small sums of
Iisclosure Agreements. Sclf-interested
exccutives allowed the money and fame
bom from these predators to overshadow
their heinous cnmes. As with the other
institutions discussed above, systemic
began to occur because of battles ongimat-
ing in the courtroom. As a result of the
Weinstein actions and other simlar law-
suits, studios no longer find it beneficial
to hide musconduct. Cover-ups can lead
to bankruplcy as cvidenced by the fall of
‘The Weinstein Company. In recent years,

in employment contracts was updated
to include “morality conflicts,” allow-
ing stuchos to remove talent from their
projects if accused of sexual misconduct.
Actor s umions relcased hiterature strongly
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discouraging mectings being conducted in
“high-nsk environments™ like hotel rooms
and agents stopped agrecing to let thar
talent attend such mectings. More women
than cver before are replacing male coun-
terparts who have been removed for sexual
misconduct and more female producers
and writers are able to obtain funding for
tharr film and television projects. Whale
these changes arc important steps forward,
the power dynamics that cxist in the enter-
tainment industry, as well as the pressure
for box office success, create an environ-
ment that is still rpe for misconduct and

As higators, it 1s casy to get lost in the
namrative and details of a particular casc
with the goal of achicving justice for an
assault htigation, a single plamtifl™s case
potentially has the power to hold an entire
institubion accountable. Thus, the scnpt
1s fipped. The power of the pen 1s given
to victims and the htigators who stand
with them. Through ncgotiated scttlement
terms, we demand institutional account-
ability, rejoct the abusc of power, and seck
to prevent further vicimization through
policy changes and training programs. We
hold this power with great responsability
and carc. Until the power fully shifis, we
will continue to seck justice. 1=
’ Am:ngmdu(m and the National

I Violence R Center (NSYRO).
Imost I in 5§ (183p )

ummlmlummlm
as d with 1.4 of men.
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