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In Focus

Recent legislative efforts in California provide
lessons for other states confronting forced arbitration.

By || ELISE R. SANGUINETTI AND NANCY PEVERINI

s any trial lawyer knows,

forced arbitration is one of

today’s biggest threats to

consumer and employee pro-

tections. Until a federal fix

corrects the damaging decision
inAT&T Mobility LLC v. Concepcion,' indi-
vidual states must continue their efforts
to eliminate forced arbitration at the
local level.? But keep in mind that any
state law addressing forced arbitration
may raise preemption issues with the
Federal Arbitration Act (FAA).?

In the Golden State, we have already
enjoyed some success on this front. In
2011, the Consumer Attorneys of Cali-
fornia (CAOC) successfully sponsored
legislation to prohibit the use of forced
arbitration in actions involving Califor-
nia’s hate crimes statute.

In 2015, the state legislature passed
a bill—which Gov. Jerry Brown later
vetoed—that prohibited the use of forced
arbitration agreements as a condition of
employment.* Brown rationalized that
a ban was too far-reaching and might
be preempted by the FAA, but he sug-
gested that legislation targeting specific
abuses in the forced arbitration/employ-
ment contract context could be a better
solution.

CAOC responded in 2016 by spon-
soring five bills that targeted specific
arbitration-related abuses. The legisla-
ture passed three of the bills, two of which
became law on Jan. 1, 2017. The remaining
two bills fell short but kept this crucial
discussion going among legislators. We
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worked to highlight particularly abusive
uses of forced arbitration—for example,
against the elderly and veterans or in civil
rights cases—as well as other approaches
to curb the impact of forced arbitration
on California’s citizens.

Recent Successes

Employers are increasingly requiring
employees to litigate or arbitrate out
of state or to follow the laws of another
state. A new law will stop this practice
in California by prohibiting out-of-state
choice of law or forum provisions in any
employment contract, including in a
forced arbitration clause.®

States can regulate forced arbitration
provisions in contracts, as long as the
regulations do not have a disproportion-
ate effect on arbitration.” The Louisiana
Supreme Court upheld a similar law that
imposes an outright ban on such clauses.®

States also can address procedural
issues related to forced arbitration.®
California law gives defendants a unilat-
eral right to an immediate appeal when
they lose a motion to compel arbitration.
Unfortunately, this appeal right creates a
two- to three-year delay in the middle of
a case. For many elderly plaintiffs facing
their final months, this delay can deny
them their day in court.

A proposed bill originally eliminated
this automatic right to appeal in cases
brought under the California Elder and
Dependent Adult Civil Protection Act
when the senior had received a pref-
erence for an accelerated time line to

set a trial date due to age and health.!”
We worked out amendments, however,
with the nursing homes, and the new
law achieves the same goal by creating
an expedited appeal time frame of no
more than 100 days."

The one bill that was vetoed clearly
avoided preemption and was meant to
regulate companies providing arbitra-
tion services.”? It aimed to curb abuses
by corporate parties and arbitration
providers in generating new business
before handling the matter at hand. The
FAA is silent about the private compa-
nies that administer arbitrations; there-
fore, states can and should act in this
area. California has fairly strong ethical
and disclosure rules for arbitrators, but
there is room for improvement.

The bill prohibited an appointed
arbitrator in consumer arbitrations from
entertaining or accepting any offers of
employment in another case involving a
party or lawyer for a party in the pend-
ing arbitration without both parties’
written consent.

It also added prohibitions and dis-
closure requirements relating to certain
solicitations made by a private arbitra-
tion company, such as discussions or
negotiations to designate the company
as the arbitrator in specific contracts for
a party or a lawyer for a party in a pend-
ing arbitration. The veto was not based
on preemption grounds—the governor
declared a belief that arbitrators are
already subject to stringent disclosure
requirements in California.’®
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FORCED ARBITRATION || Taking Action at the State Level

State laws that challenge
the formation of a forced
arbitration agreement

rather than its enforcement
are more likely to survive
a challenge.

Keeping the Issue Alive
One legislative approach focused on
the FAA’s “generally applicable contract
defense” saving clause, which allows
states to regulate contracts that are fraud-
ulent, made under duress, or unconscio-
nable.” The FAA presumption in favor of
arbitration does not apply “when there
is no private, consensual agreement” to
arbitrate, so state laws that challenge the
formation of a forced arbitration agree-
ment rather than its enforcement are
more likely to survive a challenge.”®

The two bills that did not pass the
legislature were based on this premise;
one prohibited requiring a person—as a
condition of entering into a contract for
goods and services—to waive any legal
right or forum for a violation of Califor-
nia’s civil rights law.!¢

The second bill prohibited requiring a
person to waive any legal right or forum
for aviolation of the Uniformed Services
Employment and Reemployment Rights
Act (USERRA) as a condition of employ-
ment.” USERRA prohibits employment
discrimination against a person on the
basis of past military service, current
military obligations, or intent to serve.
We believe these bills, if passed, would
survive preemption challenges.

Unfortunately, neither bill had the

48 January 2017 || Trial

necessary votes to proceed—though we
were close. Both bills received strong
coalition support from major labor and
consumer groups.

Even when legislation doesn’t suc-
ceed, it is important to keep the issue
of forced arbitration alive with legisla-
tors. As we begin 2017, trial lawyers in
California will continue to fight forced
arbitration and hope that those in other
states will as well.'®
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